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WRIT GRANTED

Relator, Tamer Acikalin, M.D., seeks review of the trial court’s February 11,
2026 judgment that overruled his re-urged peremptory exception of prescription in
favor of Plaintiff, Silhomme Isaac. Relator argued that Mr. Isaac’s April 1, 2024
medical review panel request and July 1, 2025 amended medical review panel
request against him are facially prescribed because they were filed well-outside of
the three-year prescriptive period set forth in La. R.S. 9:5628(A)(1)(a). He
contended that the requests are untimely because they relate to treatment provided
by him to Mr. Isaac on October 29, 2018, and Mr. Isaac failed to carry his burden of
proving the claims were timely asserted. In opposition, Mr. Isaac argued that his
amended medical review panel request complies with this Court’s decision in /n Re:

Medical Review Proceeding of Isaac, Silhomme, 25-250 (La. App. 5 Cir. 6/18/25),
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2025 WL 1707226, by pleading facts that explain the delay in discovery of Relator’s
alleged malpractice.!

A hearing on Relator’s exception of prescription was held on January 12,
2026. No evidence was introduced at the hearing by either party. The trial court
took the matter under advisement and subsequently overruled Relator’s exception
on February 11, 2026.

The burden of proof in an exception of prescription lies with the party
asserting it; however, where the petition shows on its face that it has prescribed, the
burden shifts to the plaintiff to prove the prescriptive period has been interrupted or
suspended. McClellan v. Premier Nissan, L.L.C., 14-726 (La. App. 5 Cir. 2/11/15),
167 So0.3d 934, 935. At a hearing on a peremptory exception pleaded prior to trial,
evidence may be introduced to support or controvert the exception. Coleman v. Ace
Property & Casualty Ins. Co., 19-305 (La. App. 5 Cir. 11/27/19), 284 So0.3d 1262,
1268, quoting In re Med. Review Panel of Gerard Lindquist, 18-444 (La. App. 5 Cir.
5/23/19), 274 So.3d 750. In the absence of evidence, a peremptory exception must
be decided upon the facts alleged in the petition with all of the allegations accepted
as true. Id. If evidence is introduced at the hearing on the peremptory exception of
prescription, the trial court’s findings of fact are reviewed under the manifest
error/clearly wrong standard of review. Bailey v. Pinnacle Polymers, LLC, 24-490
(La. App. 5 Cir. 4/2/25), 412 So0.3d 1063, 1076.

In this matter, the issue before us is whether Mr. Isaac’s medical panel review
requests are prescribed. The prescriptive period for medical malpractice actions is
set forth in La. R.S. 9:5628, which states, in pertinent part:

A. No action for damages for injury or death against any physician, ... arising

out of patient care shall be brought unless filed within one year from the

date of the alleged act, omission, or neglect, or within one year from the
date of discovery of the alleged act, omission, or neglect: however, even

! This is the second time that Relator has filed an exception of prescription in reference to Mr. Isaac’s
medical review panel requests. See, In Re: Medical Review Proceeding of Isaac, Silhomme, supra, for the prior
decision.
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as to claims filed within one year from the date of such discovery, in all

events such claims shall be filed at the latest within a period of three years

from the date of the alleged act, omission, or neglect.
Thus, La. R.S. 9:5628 establishes the general rule that a victim of medical
malpractice has one year from the date of the alleged malpractice to bring his claim
for damages. In re Singleton, 19-578 (La. App. 5 Cir. 9/2/20), 303 So0.3d 362, 366.
However, La. R.S. 9:5628 also recognizes an exception to this general rule in cases
where the claimant contends that he was initially unaware of the malpractice and
that there has been a delay in his discovery of the malpractice. Id. The language of
La. R.S. 9:5628 makes clear, however, that this contra non valentum type exception
to the general one-year prescriptive period is expressly made inapplicable after three
years from the act, omission, or neglect. /d.

In his “Amended and Supplemental Request for Medical Review Panel
Pursuant to La. R.S. 40:1231.8,” Mr. Isaac alleges that on or about October 29, 2018,
Relator performed an esophagogastroduodenoscopy (“EGD”) at West Jefferson
Medical Center. He further alleges that Relator biopsied a semi-sessile 37mm polyp
on the greater curvature of the gastric antrum and aspirated part of the tumor; but,
Relator failed to fully remove the tumor, did not communicate the risks of leaving
part of the tumor intact, and failed to recommend timely surgical intervention or
oncologic evaluation. Mr. Isaac averred that Relator’s negligence allowed the tumor
to grow undetected and untreated. In an effort to explain the delay in filing, Mr.
Isaac claimed that he was unaware that the tumor was not fully removed until
October 19, 2023, when he underwent a partial gastrectomy with EGD. He asserted
that, not only did he lack knowledge of the negligence, he reasonably relied on the
representation and treatment provided by the West Jefferson providers.

Pursuant to La. R.S. 9:5628(A), Mr. Isaac’s medical review panel requests
were untimely filed. Relator’s alleged act of medical malpractice occurred on
October 29, 2018; however, Mr. Isaac’s first request was not filed until April 1,
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2024—years outside of the prescriptive period. After accepting Mr. Isaac’s
allegation that he was not initially aware of the alleged malpractice as true, we find
that contra non valentum is inapplicable to this matter because the initial request was
filed more than three years after the date of the alleged October 29, 2018 medical
malpractice. See, Singleton, supra. Consequently, Mr. Isaac’s claims against
Relator are prescribed.

Therefore, we find that the trial court was erroneous in overruling Relator’s
exception of prescription. Accordingly, we grant the writ application, sustain
Relator’s exception of prescription, and dismiss Mr. Isaac’s medical review panel
claims against Relator arising from the alleged October 29, 2018 act of malpractice.

Gretna, Louisiana, this 27th day of May, 2026.
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